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1.
Introduction and submission on behalf of RAGE

In the note of the pre-examination meeting, the Reporter set out in the eighth paragraph of it five substantive topics that would be covered by the inquiry sessions that were held between 5 and 14 September 2016.  This leaves eleven other issues and more besides which are to be decided on the basis of written submissions and which are to be taken into account in the Reporter’s recommendation to Ministers.

Nevertheless, it is submitted that the topics discussed in the course of the inquiry sessions are of such fundamental importance that due consideration of them ought to lead to a recommendation that planning permission in principle should be refused and that such a recommendation ought to be accepted by the Ministers.

Paramount among the topics considered at the inquiry is the fundamental issue as to the acceptability of development of the Park of Keir proposal within the Green Belt.  In particular, the fundamental issue to be determined is the prospect of this particular development within this part of the Green Belt.

The central issue in planning terms is not the future of tennis in Scotland and the desirability of promoting it along with other sports.  Rather, it is about whether the Ministers are prepared to sacrifice an important policy principle in the form of the Green Belt and thereby to allow housing to be developed on Green Belt land in the Park of Keir.  This is first and foremost the question that requires to be answered.  

This is a housing development with tennis and other sports attached, not the other way around.   The consequence of failing to see this development for what it really is lies in the fact that if we lose sight of what is at stake and this Green Belt land is lost to development, it will be lost forever and denied to future generations.  That is the real legacy which is at stake here.

It is further submitted that on this basis alone, the evidence led strongly supports RAGE’s position that the proposed development ought to be refused, and we so move the Reporter and the Ministers.

2.
Development in the Green Belt
2.1. The purpose of the designation

The concept of the Green Belt has been part of the planning process for many years, albeit subject to refinement in recent years (SPP, paragraphs 49-52, POK 13.13).  An important function accepted by Mr Handley in evidence was the prevention of coalescence between settlements.  It is true to say that other functions include access to open space and the provision of recreation, but of course that is a function which holds true without the need for development of any kind.  Prevention of coalescence on the other hand may only be achieved by preventing development, save for limited exceptions related to housing, forestry and similar uses compatible with a countryside location.

A simple comparison of the proposed development site as set out in the plan appended to production POK 12.3 (the report to the Planning Panel) and the diagram set out in Stirling Council’s Supplementary Guidance SG03 (POK 13.4) reveals the following:

· It straddles the shortest distance between the settlements of Dunblane and Bridge of Allan

· At 110ha in area it covers almost the entirety of that area of Green Belt, and therefore

· It is a section of the Green Belt which is particularly sensitive to development when compared to other areas designated as Green Belt

It also follows as a matter of logic that since this section of the Green Belt has as its primary function the prevention of coalescence, any building upon it diminishes its ability to fulfil that function.  Figures as to what would become built areas varied over the course of the inquiry but an indication may be had from Section 14 of the revised Design and Access Statement (POK 8.2).  The housing area is 10.71ha.  A point made repeatedly by the appellants in their appeal statement and by Mr Handley in evidence is that this amounts to a mere 10% of the overall site area.  In a site of this magnitude that still amounts to the equivalent of 27 full sized football pitches which will be inaccessible to the public and lost to the Green Belt as it exists at present (evidence of Mr Dale as to pitch sizes; arithmetic accepted as accurate by Mr Handley).  

Added to this, what is proposed is a further 4.83ha, or nearly half as much again, for the sporting zone (outdoor tennis courts, synthetic football pitch, cafeteria, museum, clubhouse and play area) and hotel.  In addition, a further 25ha will be lost to the 6 hole golf course proposed which, albeit green in colour, clearly bears the signs of human intervention in the form of manicured greens, driving ranges, bunkers and ponds.  

So approximately 40% of the substantial application site will be taken up either with built development in private hands, or leisure facilities which will be in use on a fee-paying basis and alien in nature when compared to the unspoiled Green Belt land which is there at present.  On any view, this represents a significant diminution of the land available to prevent the primary purpose of preventing coalescence between settlements.

But, say the developers, the remaining designated country park area will be open to the public to wander freely and by being placed to the north and south of the site will thereby prevent coalescence from occurring.  This is a disingenuous argument for three main reasons:

· There is a material qualitative difference between a managed country park on the one hand and the mix of ancient wooded hills with surrounding pasture land which is there at present

· The public already have untrammelled access rights over that land at present in light of Right to Roam legislation subject only to the Access Code (access, incidentally, which will be denied in respect of the housing, hotel and leisure elements of the proposal), and

· The country park will be part of the development and therefore under the control of the developers as such in all time coming instead of being protected Green Belt land as it is present.  Whether green or not, its intrinsic character will have fundamentally changed and it is a fiction to suggest otherwise.

There are further important consequences which flow from the last of these bullet points.  The inquiry heard evidence regarding the day to day management of the country park.  Reference was made to the draft Articles of Association which are to govern the land to be transferred by Mr Duncan King (POK 9.4).  Whilst it is true to say that Article 50 as currently drafted under pressure from Dunblane Community Council contains a restriction against alienation of land owned by the Company, the other articles make it clear that the intention is for the “King Member” (which is to say the developer) has absolute control over day to day management of the park.  In relation to the board, the King Member has absolute control and discretion over all resolutions, whether special or ordinary, and who is to be a director and who may remain a director.  The potential for ensuring a compliant board even in relation to resolutions under article 50 is self-evident.  I refer to articles 49, 61, 70-76, 79, 83, 110 and 122.  Of course, the Articles of Association as lodged are in draft only and may ultimately be changed at the behest of the developer unless secured by some other means.  The potential for watering down Article 50 therefore remains.

In addition, the Heads of Terms for the transfer of ownership (POK 9.7) provides that Mr King will obtain a 175 year lease over the land, the reason for which Mr Birnie had difficulty in explaining in evidence to the inquiry when asked.  Taken together, these factors demonstrate the clear intention to divest ownership in a purely nominal sense while still retaining control. None of this bodes well for the inviolability of the country park from future development for housing. This is discussed further below in relation to the issue of enabling development.

2.2.
The principle of development on the application site
Almost every witness, even the sporting witnesses, on behalf of the developer was at pains to point out that the application site has had previous planning permission granted for the development of a golf course and hotel.  Indeed, in the course of his 2,000 word precognition on the Green Belt, Mr Handley mentioned this no fewer than three times.  The prior permission and its significance therefore requires to be examined.

Reference is made to production RAGE 37, the decision of the Reporter from 2004 leading to the decision of the Scottish Ministers to grant planning permission in October 2005 and the resultant section 75 Agreement which was signed and registered.  The permission following that decision has now lapsed but the section 75 Agreement remains a burden on the application site.

The first point to note is that the permission thereby obtained (“the 2005 permission”) was for an 18 hole golf course, associated club house and 150 bedroom hotel only.  As accepted by Mr Handley, the present application is much more extensive, given that it also includes outdoor tennis courts, a football pitch, a museum and visitor centre, a cafeteria, outdoor play area and of course 10.71 ha of housing.  Within that permission, it also was subject to particular restrictions by way of condition in terms of the footprint of the hotel with a maximum ridge height of 13m; a club house which required to be single storey with a maximum ridge height of 6m.  Specifically excluded from that permission in terms was the right to construct a golf driving range.  The reason for condition 13 containing that restriction was “a driving range normally has covered bays, floodlighting and netting and would be likely to have more significant visual and landscape impacts than a typical golf course…”

The restricted and exceptional nature of the grant of the 2005 permission is made clear in the course of the report preceding that recommendation and decision.  In particular reference is made to paragraph 6.28 referring to exceptional control in respect of siting, design and landscape treatment and paragraph 7.7 which stated that the “main difficulty with the proposal relates to the location of the hotel in the Green Belt.”  The national and local Green Belt policies considered by the Reporter may have changed but it can be seen at paragraphs 6.58 and 6.59 that he was nonetheless concerned with the issues of urban sprawl and coalescence which are accepted by the developers as being valid in relation to the present application.  

Clause 2 of the extant section 75 Agreement prevents any development whatsoever for all time coming on the site except insofar as permitted by the 2005 permission. At paragraph 6.94, the Reporter accepted that the section 75 Agreement proposed by the developers at that time “would be of major significance for the long term integrity of the green belt in this area.”  It can therefore be seen that (a) the Reporter was concerned about the long term integrity of the Green Belt and its role in preventing coalescence; and (b) he was persuaded to grant planning permission exceptionally, since he was assured by the developers that there would be no other development ever on the site other than the hotel and golf course permitted at that time. 

Given the above background and history, it can be seen that the principle of development so often prayed in aid of the developers in respect of the current proposal is highly restricted and cannot be deemed as providing a basis for the present much more extensive proposal.  The matter is also summed up very well at paragraph 3.62 of the Report to the Planning Panel (POK 12.3) where it states “it is not appropriate therefore to conclude that because the principle of one form of development on part of the site has been accepted, further development of the scale proposed should also be considered favourably.”

However, the frequent invocation of the 2005 permission by the developers clearly indicates that they wish to use that prior grant for that very purpose and in doing so, extend the “principle” to justify yet more development on the appeal site.  The members of RAGE have clear and well-founded concerns that the current application for 19 houses on the Park of Keir site will be merely a starting point for yet more housing once the principle of that form of development in this part of the Green Belt has been established.  Their prescience in this respect is summarised in paragraph 6.89 of the report prior to the 2005 permission:

“There is substantial public opposition to the proposals.  Public opposition is a material consideration when, as here, it is based on relevant planning issues.  However, a significant part of the concern in this case derives from a fear that approval of this development would make it more likely that a substantial part of Park of Keir would eventually be developed for housing.  As the previous proposals for Park of Keir included housing [for 220 units], these concerns are perhaps understandable.  However, I do not accept that permission for a golf course and a hotel would make a future housing development more likely.  A speculative housing development on this green belt site would be contrary to the development plan and national policy and it would also be contrary to the terms of the proposed section 75 agreement.”

Teasing the above statement apart, the following observations may be made:

· In 2005 RAGE were concerned that a permission for a hotel and golf course would be used as a later justification to build housing on the site.  Given the  present application, they were absolutely right to have that concern and history has proven them to be correct.

· Prior precedents tend to be used to justify larger developments in later years: thus, a hotel and golf course is being used as a precedent for hotel golf course with tennis courts etc. and 19 houses.  In time to come the precedent, if set, for 19 houses will likely be used to justify more housing.  Standing the above quotation, this fear may not be lightly set aside.

· A speculative housing development (which is what the present application is) would have been contrary to the applicable national and local plan policies at the time.  The policies have changed but given the relevance of their overall aims and objectives, the same still holds true today.  And yet it is now argued that permission should be granted for housing just the same.

· Conditions and section 75 agreements are not writ in stone.. There is an entitlement of a party subject to either to make an application under section 42 or 75A of the 1997 Act (respectively) to vary them, with a right of appeal if refused.  Mr Handley confirmed that such an application will be made in respect of the extant section 75 Agreement if planning permission is granted.

Quite apart from the justified concern regarding precedent, RAGE also has concerns regarding the Trojan horse effect regarding overall numbers given the evidence of Mr Kummerer and Mr Birnie.  In the section below dealing with stated economic benefits, it is submitted that the financial case made out in support of this application does not stack up.  If the revenue of the leisure elements of the proposal is insufficient to pay its outgoings, the obvious recourse for funds will be a renewed application for yet more housing.  Once the principle of housing has been established, the application for permission to build more houses in those changed circumstances may prove irresistible for Stirling Council.

When asked if 19 houses was the irreducible minimum necessary to ensure the necessary funding for the proposal, Mr Birnie responded that that was the number he was given to work with, rather than the number necessary to provide the funding required.  When we consider the reason why the odd number of 19 houses was the quantity selected, it would appear that the economics was not the driver, but rather Council policy on affordable housing:  In terms of Policy 2.2 (c)(i) of the Adopted Local Plan (POK13.1) the option of satisfying Council policy on Affordable Housing by making a financial contribution as opposed to making on-site provision is provided for developments up to 19 houses. Beyond that number, 20 and above, it would be harder to justify anything other than on-site affordable housing.  Clearly affordable housing would not be a desirable component of the elite resort housing proposed and indeed the developers have already offered a financial contribution of approximately £250,000 as part of the original application.

Accordingly, there does not appear to be any particular economic imperative for there to be specifically 19 houses proposed for the site, as will be discussed further below.  It should be remembered that in July 2014 in terms of the Outline Business Case then being used, it was “critical” (in sense of meaning “essential” according to the evidence of Mr Birnie) that 100 houses were built in order to fund the development at that stage.  By May 2015, less than a year later, it was “critical” that 19 houses be built in order to fund the development.  

We have no way of knowing which is the correct number in the mind of the developer (if indeed there is one), whether more than 100 houses or somewhere in between 19 and 100.  It is therefore not unreasonable to infer that a further number of houses may be sought at a future date depending upon the economic situation prevailing at the time.  Neither conditions nor section 75 Agreements provide any comfort to RAGE that such an application will necessarily be refused.  The only sure way to avoid proliferation of housing in this part of the Green Belt is to refuse housing there of any number in the first place.

2.3.
Green Belt policy
National Green Belt policy has been touched upon above.  In terms of development plan policy, the first reason for refusal relates to a failure of the proposal to comply with Policy 1.5 of the Adopted Stirling Local Plan (POK13.1).  Under cross examination from Mr Innes, it was shown that Mr Handley’s position has changed since drafting the original grounds of appeal, where he submitted that the proposal was a justified exception from that policy, to his evidence before the inquiry where he made the much bolder assertion that it in fact complies with that policy.

This is not simply a matter of preference.  It goes to the root of the credibility of the appellant’s case in relation to Green Belt policy and indeed assertions made on its behalf elsewhere.  It has been noted above that the 2005 permission was allowed as an exceptional justification for departure from Green Belt and countryside policies.  It should also be remembered that Mr Handley, and Mr Birnie for that matter, correctly accepted that an application for 19 houses in isolation would not be acceptable in the Green Belt.

Mr Handley correctly accepted under cross that the LDP Green Belt policy must be interpreted as a whole and in its proper context.  Accordingly, he was taken through the entire terms of Policy 1.5, the related policy 2.10 and the Supplementary Guidance, SG03.  

To start with the elements of that policy which are prayed in aid: Under paragraph (a)(ii) “development in the Green Belt will only be supported where it supports diversification of the rural economy and is for the purposes of…recreational uses compatible with an agricultural or natural countryside setting.”  Applying a natural everyday meaning to the words used, it cannot be said that a development of the type and scale proposed is compatible with an agricultural setting.  

Nor can it be said to be compatible with a natural countryside setting since the proposal, as discussed above, seeks to introduce nearly 15ha of alien built ground in the form of housing, hotel and indoor leisure facilities.  Therefore the restricted exception does not apply; Under paragraph (b) support may be given to single houses in the Green Belt for specific purposes where consistent with Policy 2.10.  It was accepted by Mr Handley that we are not dealing with an application for a single house and none of the 6 criteria listed in Policy 2.10 had any application.  Therefore that exception which might permit housing in the Green Belt in terms of Policy 1.5 does not provide support for the proposal either.

Looking then at the policy as a whole, the principle underlying it is contained within the first paragraph: “Development should preserve the openness of Green Belts and should not undermine their core role and function by individual or cumulative impacts.”  On no view can developing 40% of this substantial, highly sensitive section of Green Belt for housing, hotel and artificial leisure uses be said to preserve the openness of the Green Belt.  Nor can it be said to preserve its core role and function which is to prevent coalescence between the settlements of Dunblane and Bridge of Allan as discussed above.

Further elaboration of the policy is provided in the Supplementary Guidance (POK 13.4).  Paragraph 2.4 of that Guidance describes the small scale of the Green Belt around Stirling, Bridge of Allan and Dunblane which means that development within them is likely to have a significant impact (as accepted by Mr Handley in evidence).  It stresses that they therefore require strong protection (also accepted by him).  At paragraph 2.6 it is narrated that the aim of preventing coalescence has been used as a reason to designate Green Belt in certain areas (again accepted).  The Green Belt designation reflecting the important visual relationship between the wooded hill slopes to the north and the town of Bridge of Allan is narrated at paragraph 3.5 and is stated to be important to protect the setting and identity of Bridge of Allan and the maintenance of views to important landmarks (also accepted).

The Supplementary Guidance goes on:  At paragraph 3.7 in relation to Dunblane, it states: “The location of Dunblane within the valley of the Allan Water means it is largely hidden and has little or no visual relationship with surrounding settlements.  This is an important quality and the Green Belt to the north and south of the settlement plays an important role in maintaining the distinct identity of Dunblane from…Bridge of Allan.”  This description of the relevant topography and role of the Green Belt at this location was narrated in the Report to the Planning Panel and also accepted as being factually correct by Mr Handley in evidence.

Standing all of the above, the only conclusion that can reasonably be drawn is that Policy 1.5 and the associated Supplementary Guidance is offended by the proposal.  Not only does the proposed development not qualify under the limited exceptions to development permitted by Policy 1.5, but it flies in the face of its overarching aim, its core function and purpose.  On that basis to state that the proposal complies with this policy is entirely untenable.  

To accept Mr Handley’s assertion that Policy 1.5 has been complied with would be to at one and the same time hold two conflicting ideas and accept them both to be true in Orwellian fashion.  That is to say, that the actual wording of the policy has not been complied with in any respect, either in terms of the parts which support limited development, or the overarching aims and objectives which are offended and yet to state that the policy has been complied with.  This cannot rationally be done.  It should therefore be accepted that the development would be contrary to both national and LDP Green Belt policies and not benefiting from the presumption contained with section 25 of the 1997 Act.

2.4.
Enabling Development
The case for so-called Enabling Development (“ED”) has not been made out, either in policy terms or in economic terms.  In order to justify a departure from Green Belt policy and the creation of an important precedent in terms of commercial housing on Green Belt, a case requires to be made in the clearest possible terms.  The developers have signally failed to do this in either respect.  Arguably, it is not possible to achieve this in the context of an application for outline planning permission since the clearest possible detail is necessary before such an exception may be contemplated.

2.4.1.
The policy basis
There is no direct policy basis for ED in the Park of Keir.  Paragraph 142 of SPP (POK 13.13) only refers to ED in the context of built heritage.  The restrictions applicable are nonetheless instructive.  It is only permissible where it “can clearly be shown to be the only means of preventing the loss of the asset and securing its long-term future. Any development should be the minimum necessary to achieve these aims.”

Three points emerge from national policy: (i) we are not concerned with a scheme to prevent the loss of an asset, rather the scheme itself will result in the loss of an asset, namely the Green Belt; (ii) the evidence of Mr Birnie demonstrated that ED is not the only means of securing the development since other forms of funding are nonetheless available; and (iii) his evidence also showed that even on his own flawed calculations, a number less than 19 houses could potentially provide the funding that is said to be required.

The Stirling Local Plan (POK13.1) has no policies in relation to ED.  So there is no locally applicable planning policy which could support this approach.  The developers were therefore forced to adduce policies and examples from other local authority areas in order to argue that a similar approach could be taken here.  However, even these other examples, which are irrelevant anyway, provide no support: Policy 10 of the Aberdeenshire LDP (POK 15.01a) makes an exception to such development where “it is the only means of enabling the start-up and employment, leisure or tourism activity within a regeneration priority area, or in exceptional cases, within a rural area.” ‘‘In all cases, we will only approve this case of enabling mechanism if the public benefit from its use decisively outweighs the disadvantages of breaking the normal policy presumptions of the plan.” (emphasis added)

Policy DC1 of the East Lothian Local Plan 2008 (POK 15.2) provides that “an element of new build housing may be acceptable as enabling development where…the enabling development is essential, it is the minimum necessary to achieve the primary use and it is not a substitute for normal development funding, including borrowing.”

It can therefore be seen that from a cursory reading, those policies are at least as restrictive in their application as paragraph 142 SPP and in the case of East Lothian, specifically excludes the form of development funding now sought to be employed by the developers, given that it has been specifically presented as a substitute for normal commercial borrowing.

The specific examples at Inchmarlo, Aberdeenshire and Omachie, Wellbank in Angus (POK 15.20a and 15.21a) provide no support either, since the applicable circumstances are entirely different from those which pertain here, and are similarly irrelevant in any case, as discussed in evidence at the inquiry.

2.4.2
The business case
The position deteriorates further when the business case for the stated requirement for ED is considered.  The radical departure from the 100 houses stated to be critical to the viability of the scheme as stated in POK 3.5 to 19 houses in POK 8.3 has been noted above.

In cross examination regarding the history of the appeal site, it was shown that Mr Duncan King had purchased the land in 2010 at agricultural land cost in full knowledge that it was part of the Green Belt.  It was also shown that when he had purchased the land it was in his knowledge that a prior public inquiry had rejected housing and development on the land.  And it was shown that a company, of which he was part, had obtained permission in 2005, after a second public Inquiry in 2004, for an 18 hole golf course and hotel on the land, but no building had taken place.  

The factual foundations of the Outline Business Case (“OBC”) (POK 8.3) were shown to be incorrect and overly optimistic.  The current level and cost of tennis and golf provision shown at paragraph 3.29 OBC was contradicted by production RAGE 008 which demonstrated the availability of “pay and play” at such facilities which currently exists within 15 miles of Park of Keir.  It is also internally contradictory: At paragraph 4.24, it discusses a focus on reducing the need for car transport and yet at paragraph 5.4 cites in support of the proposal the general statistic that 70% of the Scottish population live within a 90 minute drive time.  This also has repercussions in terms of sustainability, referred to below.

The projected annual patronage shown at Table 5.1 OBC leading to 270,000 visitors per annum to the facility is hopelessly unrealistic as demonstrated by the evidence of Dr Ian Thompson.  I refer to paragraph 7 of his precognition and to his supplementary evidence.  Taking that table together with the stated catchment population at paragraph 5.39 OBC means that in order to be viable, on the developers own figures, the facility will require to be visited by more than one quarter of the entire population, whether infant or geriatric and everyone in between, each year from year four onwards.  

Table 5.1 is important as it has ramifications for the sustainability of the proposal and for the case which has been put forward for it in terms of economic benefits for the future.  It is also a crucial underlying factual assumption regarding the level of ED which the developers say is required to make the project viable.

It is then instructive to consider Table 6.1 at page 31 OBC which brings together the assertions contained within that production.  Looking at where the funding is to come from prior to ED housing, we see that no less than £8.5m is due to come from “equity and sports funding contributions.”  It was accepted by Mr Birnie in evidence that neither Sport Scotland nor Tennis Scotland nor even the relatively wealthy LTA has an open cheque book policy.  Indeed, as confirmed by Mr Dodds in evidence, Sport Scotland does not even have in place a Sports Development Strategy.  And yet, this figure has risen from the £5m stated in the similar table 6.1 at POK 3.5 produced less than a year earlier.  And this, even although both Mr Kummerer and Mr Birnie accepted that at present that are no firm pledges from any sporting body to provide such a high level of funding, or indeed any.  It was accepted by Mr Kummerer that there is no evidence that any such funding will actually be obtained, still less any basis for an increase of £3.5m on the 2014 figure.  The conditionality of such public funding also requires to be borne in mind.  Reference is made to Sport Scotland’s Sports Facilities Fund Guidelines (POK 15.19) and the limitations on funding and matching requirements stated at pages 4 and 10 of that document.

Mr Birnie confirmed that there would be no form of commercial borrowing used in order to construct the development. Without initial commercial borrowing in order to build the various elements of the proposal, the initial funding for the necessary construction work therefore appears very precarious indeed.  By eliminating the £500,000 cost of the Construction Inflation Allowance (an industry requirement) in production POK3.5 and by increasing the sports funding by £3.5m, the enabling funding requirement has magically been cut in half from nearly £8m to £4m in the OBC.  These initial figures require to be considered with great scepticism.  In the likely event of a financial shortfall, the only room for manoeuvre in terms source of funding rests with the ED for housing.  It is this which will prove elastic in the likely even that further funds are required.

As for the “equity” part of that calculation, the only evidence the inquiry heard as to that source was debenture memberships which equated to £50,000 per plot sold for housing.  This would in effect be an interest free loan or “float” to be redeemed upon onward sale to a new purchaser.  It is difficult to see how such a debenture would be attractive to any prospective purchaser as an additional premium on the purchase price.  This, however, is intended to assist funding to the tune of £900,000.  

The highest the evidence came to describing the incentive to pay such a premium was that it would secure free entry to the sporting facilities and priority booking.  Based upon the entry prices included in the OBC , this would amount to 3,571 hours of tennis, the equivalent of continuous play 24 hours a day, 7 days a week for 6 months or 7,692 rounds of golf which is the equivalent of an adult playing every day 7 days a week for 21 years.  Like the sport funding, the equity funding put forward as part of the funding mechanism for the development appears optimistic in the extreme and without any foundation as to how it will realistically be delivered.  Again, the obvious solution to this difficulty is the commercial development of housing in the traditional manner.

Against this, the funding requirement from housing requires to be considered. Reference is made to production POK 15.22b, the financial appraisal from Messrs Savills.  It is from this and the evidence of Mr Birnie that the potential for exploitation of the site for housing is made clear.

Mr Birnie reluctantly gave evidence that the land for the development was originally bought for £1.25m in 2010.  We can therefore see that in terms of Table 6.1 the compensation for the historic land acquisition cost will be £650,000 (i.e. £1.9m minus £1.25m; down from £800,000 in POK 3.5) which is at the outset on any view quite a handsome return in such a short period. The housing land value to be realised of £4m equates to £210,000 per plot which accords with the value of £208,000 stated at paragraph 7 of POK 15.22b.

However, on further questioning it became clear that while the King Group is involved with many types of construction, it is also equally equipped to undertake development for housing itself.  Under reference to paragraph 2 of the Savills’ appraisal regarding “comparables” it can been seen that similar properties in this affluent area have sold for as much as £1,550,000.  Others have sold for sums in the region of £1m and a similar figure (£1,050,000) is adopted in paragraph 4 of the appraisal concerning house mix and pricing.  This appears to be a very conservative estimate, given the exclusive nature of the housing to be set in generous plots, with easy access to the A9 and sports facilities on their doorstep.

Accordingly, it can be seen that, even taking development margins and construction costs into account, if King Group were themselves to undertake to develop housing on the application site, it could recoup the £4m enabling funding (or even £5.9m if the historic land cost is added) from much fewer than 19 houses, perhaps 6 or 7, but certainly not as many as 19.  The “minimum necessary” criterion in SPP or indeed any other policy cited is not met.  Further, it seems highly unlikely that having obtained permission for 19 houses, development of housing would stop once the necessary funding had been obtained after, say 6 or 7 units.  It was reluctantly admitted in evidence by Mr Birnie that in that scenario, any surplus from the housing sales (i.e. profits) would “not be available for the project”.  Put more simply, any surplus funds generated by the housing, in excess of the construction costs, would go directly to the King Group as developer.  

The motive for its involvement has thereby been laid bare:  The land in question is not to be gifted; the Community will not exercise any real control over it, and King Group stand to make substantial profits from the housing permitted with the possibility of applying for more in future once the principle of housing in this part of the Green Belt has been established.

Moreover, aside from failing to fall within any ED policy, the appellants have failed to demonstrate any special case which should exempt them from the normal requirement to obtain commercial funding for development.  Successful enterprises such as the David Lloyd Centre have thrived without any such unwarranted advantage and without the need to develop on the Green Belt in order to avoid paying interest like any other commercial developer.  Reference is made to the Report to Panel (POK 12.3) at paragraph 3.63.  Potential private gain is therefore sought to be subsidised by the use of a public asset in form of the exploitation of the Green Belt.

The break-even point in the OBC at four years is very short and longer term funding could be found which would provide an alternative to housing to cross-subsidise the proposed facility.  The cross-examination of both Mr Birnie and Mr Kummerer by Mr Innes showed that if certain of the costs related to the provision of housing itself (e.g. off-site contribution to affordable housing) are stripped away, the funding gap is very small indeed and could be obtained from another means.  Unfortunately, however, by making the King Group part of the “partnership” to develop Park of Keir, the approach taken is singularly unimaginative:  Whatever the shortfall and whatever the other potential solutions to cover it, the answer will always lie in housing and housing alone to enable development.  No alternative is contemplated.  This is not a permissible use of the concept of enabling development.

3.
Material considerations
3.1. Economic impacts of the proposal

Mr Kummerer gave evidence of the economic benefits that are stated will accrue if the proposed development proceeds.  It was made clear by Mr Collar, however, that he did not wish to speak to sections 5 and 6 of the OBC relating to the commercial position and the financial position which were left to Mr Birnie (discussed above).  It then became clear, that despite being a qualified economist, he had no input into assessing the overall business case as put forward to justify the Park of Keir development in its proposed location.

All of the key assumptions underlying sections 1-4 of the OBC were as supplied to him by his client.  There was no independent economic scrutiny of these assumptions.  In his words, they were not “interrogated” by him, but simply taken as his starting point.  Thus, the crucial patronage figures set out in Table 5.1 were not questioned by him, even in the face of what might be considered overly optimistic figures.  Nor, it appears, did he have any input into the final supporting figures produced in Table 6.1 as discussed above.

When questioned closely in cross-examination on any of the figures and assumptions reproduced in parts 1-4 OBC, his repeated response was to state:

· This is an application for outline planning permission and therefore a detailed business case is not appropriate;

· The figures used are indicative only

· The basis for the figures has not been fully tested

· They may be subject to “stretch testing” in due course to check their validity, and 

· The figures finally produced may change in due course once further, more detailed data or information are produced.

In the submission of RAGE, this is simply not good enough.  If the final economic figures as set out in the OBC are to be used to justify a departure from established Green Belt policy, they must be certain enough to justify such an outcome.  The developers have chosen to proceed by way of an outline planning application.  That is a matter for them.  However, the Reporter and thereafter the Scottish Ministers must be satisfied in the clearest possible terms that the departure which is contemplated is fully and completely justified by the business case put forward.

The above approach is not consistent with guidance: Paragraph 5 of the Draft Advice on Net Economic Benefit and Planning provides that “It is important that the level of detail and any assessment is kept proportionate to the likely scale of the net economic benefit, and that assumptions made are completely transparent, evidence-based and as accurate as possible.”  The passive acceptance, for example that 270,000 visitors will come to the leisure facility on an annual basis, does not accord with that guidance.  Nor does the passive, unquestioning acceptance of all of the other assertions contained within the OBC.  Another example is to be found at paragraph 3.9 that the proposed facility will not displace demand from other existing leisure centres.  This was strongly refuted by credible evidence from RAGE and indeed from Ms Cannon who gave evidence for the developer to the effect that in time, a discount would be offered in due course to members of existing clubs.  The assurances of sustainability and including previous excluded social groups have been adopted without any critical analysis being applied and against convincing evidence to the contrary.

Paragraph 25 of the draft guidance counsels against “optimism bias.”  The OBC clearly offends that principle, given the figures that have been adopted wholesale on the basis of client instruction.

Against this unsatisfactory basis, it is submitted that none of the projected economic benefits can be accepted with anything close to the certainty required for a proposed development of this scale and likely adverse impacts on the environment, and in particular the Green Belt. At paragraphs 2.22 to 2.40 of his precognition, Mr Kummerer summarised the local and wider socio-economic benefits as set out in sections 1 to 4 of the OBC (POK 8.3).  We have for example, short term national construction employment amounting to 185 years.  

This sounds quite impressive.  However, on questioning this method of description could mean the equivalent of 185 men working on the site for one year, which sounds somewhat more commonplace.  In addition, applying an accepted rule of thumb, another usual method of description using Full Time Equivalent employment means that generation at the national level would be 18.5 FTE jobs being created.  Again, not so impressive.  Moreover, under cross-examination, it was accepted that due to the limited population of Stirling, the majority of these jobs for skilled workers in particular, would probably come from the larger population centres of Edinburgh and Glasgow.

On the operational level, the increased employment within the proposed hotel and leisure facilities could equally be true of such a development wherever in the country it was located, or if, as suggested by RAGE, it was dispersed across the country.  Equally, the increase in Council Tax receipts would be the case only because new housing would be permitted in the Green Belt.  Increased tax receipts are not a justification for such a breach of established policy.  The number of new residents is moreover inflated given the evidence with POK15.22b that a number of the proposed “resort homes” will in fact be second homes and the increase in receipts does not factor in increased costs for the local authority in terms of waste generation, maintenance and connection to the sewerage network in due course.  Such benefits as are apparently identifiable have therefore been overstated.

Should the current proposal be accepted and permission given to develop for houses, Mr King will make very substantial profits.  On the other hand detriment to the community, in financial terms, is incalculable.  To justify this detriment a purported economic case has been presented to the inquiry.  However, this has been shown to be nothing more than a dressed up re-statement of the developer’s un-evidenced assertions which it wishes the inquiry to accept.  There was no rigour applied  to the economic justification: the base calculations and assumptions have been adopted without interrogation and the conclusions thereby arrived at are worthless and of no assistance to the inquiry.

3.2. Sustainability of the proposal

The developer failed to offer any credible evidence as to their proposal meeting any relevant sustainability standards, notably the SPP (POK 13.13).  Fundamentally, their proposal is not sustainable because a significant part of the Green Belt will be lost forever and a community asset will thus be lost to future generations in all time coming.

Their sustainability case in part relies on the economic evidence provided by Mr Kummerer, which was shown in cross examination to be of doubtful reliability.  As discussed above, had not been contracted to input independent figures or audit the figures used for the business case.  It was shown that he had relied entirely on data supplied by the developer and that his economic assessment was anything but an independent one.

The developers also seek to demonstrate compliance with the principles of sustainability by reference to SPP.  Mr Handley made reference to successful placement in the  Design and Access Statement’ (POK 8.2). He stated that “good design and placemaking are key elements of the proposals”.  But in cross examination he was unable to show the relevance of placemaking to the proposals in that ‘Placemaking’ refers to ‘the rural built environment’, and Park of Keir is not a rural built environment.

It was put to Ms Books-Burnett in cross examination that the previous reporter had said the hotel and golf course were reasonably accessible by public transport and on foot.  This was confirmed, however, it was pointed out that houses were further into the site and therefore further from public transport.  Malcolm Allan, a local resident and non-car user described in evidence the inadequacy of the current bus service and that there would be further planned reductions in service. This was confirmed by Mark Ruskell in his precognition.  Therefore, the idea of a shuttle service suggested late in the inquiry by the developers hardly seems feasible when there are already concerns about the business plan’s viability.  Moreover, such a service also appears to be unrealistic when matched against the proposed opening hours as set out Table 5.1 of the OBC.

The modal split for travel to the facility set out in the Transport Assessment at Table 1 (POK 3.4) is again unrealistic.  Mr Handley estimated that car-borne travel would account for about 60% of visitors and even that is unrealistic given the following:

· The nearest rail station at Bridge of Allan is 1.6 km from Park of Keir; Dunblane is much further

· The cycle path is unlikely to be an attractive route for cyclists or walkers to access the site, given that it runs alongside the busy A9 and given the likelihood that visitors to the site will require to carry sporting equipment

· As discussed above, a primary advantage in terms of location put forward by the developer is the proximity to the A9, the Keir roundabout and therefore 70% of Scotland’s population.  On the developer’s own assessment, the majority of visitors will access the facility by means of the private car.

Mark Ruskell pointed out in his precognition that the proposal would not be a sustainable place as “it would involve  isolated clusters of houses dependent on car usage for accessing basic services.”  Luxury housing disconnected from either town, it is submitted, will do nothing to promote strong, resilient and inclusive communities. 

In all, the evidence clearly demonstrates that the proposed Park of Keir facility fails to comply with national requirements that it be sustainable. 

3.3.
The need for the facility proposed 
Jane Brooks-Burnett said in her cross examination that there would have to be evidence of need for a development that was to be funded by enabling housing.  However, the developer has failed to demonstrate a need for this facility.  They talked of a dream, grabbing the moment, a legacy.  What they did not do was present any credible evidence of  need for this facility.  

The need for a small learner golf facility, as espoused by Eleanor Cannon in her evidence, was not demonstrated.  The need for the tennis facilities, indoor and outdoor, was not demonstrated by Judy Murray or by Blane Dodds in their evidence. No evidence was led by the other witnesses for the developer as to need.  

RAGE offered clear evidence through the precognition of Dr Ian Thompson and in their production RAGE 008 on the numerous facilities for tennis and golf within a fifteen mile radius of Park of Keir. Dr Thomson noted that there is some confusion about the purpose of the centre. The founding principle outlined by Judy Murray is: “a world class Tennis and Golf hub that will be affordable and accessible to every family in the local area on a “pay and play basis”.  If it is primarily about local people, it is questionable whether there is a need for 12 additional tennis courts”

Ian Thomson states that the appellants case is weakened by not being an explicit part of a national  strategy for tennis.  Although requests were made at the Inquiry for Blane Dodds to provide information on the Tennis Scotland strategy for the development of tennis in Scotland no such document was forthcoming.  If such had been provided, the Inquiry would have been able to consider evidence of need from the national governing body, but it was not provided.

 In his evidence for RAGE Mark Ruskell MSP states that there is no reference to the proposals in the Council’s Sport, Physical Activity and Wellbeing strategy nor accompanying Strategy delivery plan.  No evidence of need had been presented to the Council.

It is difficult to be reassured that this proposal for sports facilities is not a Trojan horse for housing, when no evidence was given prior to or during the inquiry that shows a need for this facility, that it is part of any national strategy or that any research was undertaken by the appellant  into the suitability of the site at Park of Keir to meet their stated aims. 

It is also difficult to have confidence in the support from Tennis Scotland and Scottish Golf when such whole hearted and passionate support for the proposals was given so late.  Blane Dodds stated in his letter to the appeal (POK15.7) that: “Clearly the strategy of Tennis Scotland is to work closely with partners in Sportscotland, the LTA and others, including local authorities and Universities to develop a range of new tennis facilities as part of the Murray Legacy”. No evidence was presented before or during the inquiry to confirm there had been any consultation despite this being sought in cross examination.  

Insofar as the sporting witnesses gave evidence in favour of the development, it is only to be expected that they would be in favour of any development which would increase the number of sporting facilities in Scotland, whether golf, tennis or football.  It does not, however, provide support for any case based upon need or for the development at the location sought.

Production RAGE 008 describes the facilities that are available locally. Even if, as Judy Murray suggested in her evidence, some of the courts listed are in need of repair there still does not seem to be the dearth of facilities that Blane Dodds described in his evidence.  Ian Thomson presented figures regarding the increased use of  free courts in Glasgow  and investment in tennis in Glasgow and across the country which convincingly contradicted the bleak view of local tennis and golf provision put forward by the developers. 

Chris Whaley gave evidence of the excellent coaching and practice facilities already available at Bridge of Allan Golf Club through Clubgolf. Doctor Ian Thomson gave evidence that there is further golf coaching available in the area from a golf professional Tim Mitchell. He also gave evidence of the tennis coaching already available for local people aged 3 upwards from Adam Brown who runs the Central Scotland regional performance programme on behalf of Tennis Scotland.  It could therefore be argued that they are already providing the kind of programmes promised by the developer.

In his evidence, Dr Ian Thomson, referred to Blane Dodds statement in his letter to the appeal (POK 15.7) that: “the main emphasis for the POK facility is one of training and developing the volunteer and coaching workforce that will deliver for the whole of Scotland”  Dr Thomson pointed out that the National  Tennis Centre is located at Stirling University, a mere 3 miles away and was surprised that the chair of Tennis Scotland would suggest coach education and deployment should be located  elsewhere.

In summary, the developers have failed adequately to make out a lack of facilities in the catchment area of the appeal site.  Therefore the case for an overriding public need such as to justify an incursion into the Green Belt of the scale proposed has not been made out.

4.
Legal considerations
In evidence it became clear that the business funding the proposal is not Park of Keir Partnership, or Park of Keir Partners, but is in fact a formally constituted arrangement between members of the King family of Auchterarder.  Exact details of this arrangement were promised during the inquiry but at the time of writing still had not been produced.  At all events, it appears tolerably clear that Mrs Murray supports the tennis centre but has no formal contract with the King family members.  She relies on trust that the sporting facilities will be delivered as proposed in the appellant’s case.  

The absence of a formal partnership agreement therefore raises serious questions about the validity of the application given that the inquiry did not receive confirmation that it had been lodged by a natural or legal person.  This has still to be confirmed.  Moreover, no satisfactory guarantees were provided as to the allocation of profits from housing for the sporting facilities proposed for the site.  Reference is made to the submissions above regarding enabling development and the case for housing in the Green Belt.

Regarding the decision to refuse planning permission by Stirling Council, Mr Handley’s evidence on this matter was internally contradictory and therefore untenable.  On the one hand at paragraph 3.25 of his precognition, repeated in evidence, he confirmed that the application was refused on a balance of the planning considerations before the planning authority.  This is entirely in keeping with the approach required as set out in the case law cited by the developers in their Statement of Case.  Reference is made to City of Edinburgh Council v Secretary of State for Scotland 1998 SC (HL) 33 at pp 43-44 and to Tesco Stores v Dundee Council 2012 SC (UKSC) 278 at paragraphs 18-19.  And yet, at paragraph 3.28 of his precognition, Mr Handley accused the planning authority of considering the housing element of the proposal in isolation.  The two positions within his own evidence are incompatible.

Under cross-examination, Mr Handley stated that “the balance of judgment [of the planning authority] was wrong.  And yet, he correctly conceded that under reference to Tesco Stores v Secretary of State for the Environment [1995] 1 WLR 759, matters of planning judgment are entirely in the province of the planning authority.

It is therefore submitted that the original decision to refuse planning permission by Stirling Council was the correct one, on the correct legal basis, and is a decision which ought to be followed by the Reporter in his recommendations to the Ministers and that such recommendation ought to be followed.

5.
Conclusions

This application has been especially created in order to circumvent normal policy considerations which would ordinarily lead to its refusal.  A golf course (albeit only 6 holes) club house and hotel have been proposed because these uses were granted planning permission in 2005.  A leisure complex to include tennis, football, gym and associated facilities has been tacked onto that proposed use by way of a purported recreation exception to Green Belt policy – even although the extent of that development would not normally be permissible within such a designation and is incompatible with a natural countryside setting.  Finally the label “enabling development” has been employed in order to justify housing in the Green Belt because there is no other conceivable basis to permit multiple housing development in the location proposed.

The reality of the situation adverted to in the opening submissions above is that this is a proposal which uses the high profile and high public standing of two of the “partners,” Judy Murray and Colin Montgomerie and their undoubted and sincere desire to promote golf and tennis in Scotland, in exchange for the right to build houses in the Green Belt for profit.

No convincing case has been presented for need.  No case was presented showing that this is the only location suitable for these sports facilities. No evidence was led to show that funding additional to that from the ‘enabling housing’ of £8.5m from sports funding bodies would be forthcoming. 

The developers failed to show that utilising funding from a source or sources other than ‘enabling housing’ on the green belt would lead to unacceptably high entry charges to the sports facilities.  

The proposed development would reduce significantly the effectiveness of this Green Belt land, and would undermine its primary and core function which is to prevent coalescence between the settlements of Dunblane and Bridge of Allan, thereby enabling them to maintain their identities as two distinct communities.

The vast majority of visits to the proposed facilities will be by car, as will be the case for the ‘enabling housing’. In this location the proposal is inherently unsustainable and does not reflect either existing or emerging policy.  It has at best a tenuous link with local sporting and economic ambitions.

The business case presented by the appellant has doubtful foundations and gives no confidence that the sports facilities will be self supporting in financial terms, even given starting up free of capital debt, facilitated by enabling housing and sports funding bodies.  In the event of financial failure (as in the Roehampton example discussed at the inquiry)(document RAGE 12), the obvious route for further funding, should that become necessary, will be the provision of yet further housing, citing prior precedent for that land use and a material change in circumstances.

The net economic benefits of the project are outweighed by the detrimental costs to the environment in terms of loss of a significant part of a sensitive area of Green Belt land, and the lack of physical and social infrastructure to support it

The sports facilities will include a great deal of lighting, flood lighting and netting. The Reporter in the 2005 decision specifically rejected a ‘golf driving range’ because “a driving range normally has covered bays, floodlighting and netting and would be likely to have more significant visual and landscape impacts than a typical golf course…”  This proposal flies in the face of that specific prohibition and indeed extends and enlarges the mischief sought to be addressed by Condition 13.

The proposal represents a permanent change in the nature and function of this land that has helped form the identity of Dunblane, Bridge of Allan and the wider Stirling area for generations. It might conceivably be a good idea in principle, but it is in completely the wrong location. 

The appeal should therefore be refused.
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